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). C. J. District Court 
. i Judicial District 
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iff: Raff & Sherman 
jants: Louis H. Hol- 
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counter-claim 
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reser on 
sd on a claim of 
with 
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*~harge of one per- 
1ionth on the deferred 
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to cover the 
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‘arry and 

‘ount. To run a sound 
arrying cha and 
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ist be either assimi- 
general expenses of 
s and increase the 
handise to a yur- 
hether lor cas! r 
he specific sa nd 
st of the spe i 
d credit. Which} 
do Ss a matter of 
to be decided up- | 
particular merchant 
seems only fair that 
1al cost should be 
ged to the person 
the additional ex- 


10t distributed among 


the additional charge 
ce good 


the sale of 


faith, in con- 


therefore, be a 


No Cause of Action | 


Counterclaim and a judg- 
ior the plaintiff. 


ned 


re t 


1 an insurance policy 
ere is no reservation 
he r'ght to change bene- 
ries has a vested interest 


the policy which can be 
ted only by a compliance 
provisions of the 


th 


from an opinion by 
rendered August 3, 
neery of New Jersey 
John Hancock, etc. and 
M. Heidrick and Neva 
For Annette Heid- 

Hein & Wittman. For 
tidrick; George F. Losche 
interpleader suit to 

ne who is entitled to the 


a life insurance 

the life of Frederick 
The policy, issued 

hme ago, named the bene- 
as “wife, Annette M 


Deceased and Annette 
s first wife, separated 


rh 





“ch 4. 1941 and entered 


Daration agreement by 
which each party 
other from any and 





A service 
credit sales 
faith and not for the|cute any further assurance neces- 
of circumventing the} 


Levine. | 


the deferred | j; 


RANCE — A beneficiary | 


all Cila'’ms, 


waived any rights of 
inheritance, and agreed to exe- 


Thereafter the wife ob- 
| tained a divorce and subsequent- 
| 
} 


sary 


deceased married the other 
defendant, Neva Heidrick. The 
second wife has possession of 
the policy. Both defendants 
claim the proceeds. The first 
wife claims as named beneficiary. 
The second wife contends the 
release in the separation agree- 
nent extinguished any claim the 
wife may have had. 

| The effect the provisions 
|in the separation agreement was 
to release deceased from any 
laim she may have had against 
but her claim under the 
| policy is neither against him nor 
While the policy is 
it as to change of bene- 
the application stated 
deceased did not wish to reserve 
|the right to change beneficiaries 
}In any event, he never made any 


iy 


of 


| 
| 
| 
| cl 
| 

| him, 


ly 
i nis 


} 
| ficiary, 


estate 





‘ 


application for a change. 

The well settled rule is that 
the interest of a person named 
as a beneficiary in an insurance 
policy s a right vested in the 
eneficiary, from which he can 
x9e divested only by a formal 
harge of beneficiary on the 


books of the Insurance Company. 
Sin such change was never 
made, the first wife, who is the 
named beneficiary, is entitled to 
the of the policy. 


Since 


proce eds 
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Continue Work of Revising 
| U. S. Statutes 
Committee Seeking Goal of 
Permanent Code But Faces 
Difficulty, Congress Hears 


Washington 
House 


(CCNS) — 


committee 


The 


on revision of 


continuing toward 
out six 
the 
| United States Code enacted into 
permanent law—Con- 
|gressman Eugene J. Keogh, New 
| York, told the lower chamber as 
it reassembled after the adjourn- 
ment 


The 


r which it set 


that of having 


1 r a0 
years abO 


positive, 


code thus enacted 
|would provide a permanent 
framework within and around 
which all future amendatory or 
|new legislation could be drafted, 
Representative Keogh remarked. 
Benefits Held Obvious 

The ben results of the 
completion of such a program, 
he continued, are obvious to any 
one who has attempted to deter- 
mine the status of the perma- 


as 


eficial 
| 


nent law of any particular 
subject. 
condition ot 


the national statutes was noted 
even a century ago, Mr. Keogh 
said, as he referred to a report 
|of the House judiciary commit- 
| tee in 1848 in which complaint 
made of the difficulty of 
| revising the laws. 


| 
| 
| T > + eur 
| Unsatisfactory 





Was 


The committee pointed out, 
|for example, that statutes are 
passed concluding with words as 
| indefinite as these: “All acts and 
|parts of acts repugnant to the 
| provisions of this act are hereby 
repealed.” 


World Judicial System Plan 
Offered In American 
Bar Report 





Would Continue Existing World 
Court, Add Circuit Courts 
for Each Country 
Washington (CCNS)—A world 
judicial system, headed by the 
present World Court at The 
Hague and embracing a Circuit 
Court in the capital of each 
country participating in the or- 
ganization, is proposed in an 
exhaustive report by a commit- 
tee of the American Bar Asso- 

ciation. 

The report will be offered first 
to the association’s section of 
international law and if ap- 
proved by the section may reach 
the House of Delegates for possi- 
ble action at the annual con- 
vention in Chicago next month 





Uses necent Ideas 

Devices with which the Amer- 
ican lawyer has become familiar 
in recent years, including an 
administrative office, a judicial 
conference and a restatement of 
the law, are proposed in con- 
nection with the committee’s 
12-point plan. 

The committee's recommenda- 
are based on the theory 
that an effective administration 
of international justice is an in- 
dispensible element in the main- 
tenance of peace. The report is 
in response to a mandate of the 
House of Delegates “to study and 
report on an adequate postwar 
judicial of permanent 
international courts, which will 
provide for an accessible and 
‘Ontinuous of 
justice.” 

James Oliver Murdock, Wash- 
ington, widely known authority 
on international law, heads the 
co-ordinating committee that 
drafted the report. Willard B. 
Cowles, Edgar Turlington and 
Edwin D. Dickinson, section vice- 
chairman, secretary and council 
member respectively, all of 
Washington, and Amos J. Peas- 
lee, also a section council mem- 
ber, Clarksboro, N. J., serve with 
Mr. Murdock on the committee. 

‘Essential Proposals’ 


t 
tions 


system 


a 


administration 


| The report states the follow- 
|ing “essential definite proposals”: 
| 1. Continuation of the World 





(Continued on page 8, col. 1) 








Law League Officers Chosen 
For Year—Convention 
Omitted 


Chicago, Ill. (CCNS)—Charles 
L. Cunningham, Pittsburgh, is 
the newly elected president of 
the Commercial Law League of 
America, chosen at a meeting 
of the executive committee held 
in place of the league’s annual 
convention. 

The committee also chose Fred 
G. Stanley, Kalamazoo, as vice- 
president, re-elected Thad M. 
Talcott, South Bend, Ind. for his 
sixteenth term as treasurer, and 
named Raymond F. Hayes, Chi- 
cago, recording secretary, and 
Arthur Schwartz, New York, and 
C. Glenn Garten, Des Moines, 
executive committeemen. 

The ensuing year will be the 
golden anniversary year of the 





league. 


«teow * sree 


| of 





War Power-Executive Power 
And The Constitution 





Part II 
Eugene A. Gilmore* 

(Continued from last week) 

The Civil War is still the best 
source of material answering the 
question impliedly raised in the 
title of this article. The use of 
“and” instead of “under” sug- 
gests the issue. Within the 
framework of the Constitution 
can we carry on war or must we 
go outside of it and become un- 
constitutional? And if it is to be 
done within the Constitution, 
what are the limitations and can 
they be made to operate with 
efficiency? In war do we carry 
on paradoxically under a limited 
dictator? Apparently, we do, with 
the limitations. 

The attacks on Lincoln in his 
efforts to preserve the Union were 
primarily directed at his assump- 
tion of sole power to deal with 
the emergency. For four months 
after he came into office and for 


three months after Ft. Sumter 
was fired upon he carried on 
without Congress, although he 


had authority to call a special 
session. As is well known, follow- 
the attack Fort Sumter, 
he summoned the man power of 
the Nation in a call for volun- 
teers; added to the numerical 
strength of the Army and Navy: 
pledged the credit of the United 
States for a quarter billion of 
dollars, closed the postoffice to 


on 


ing 





Promise Much Simpler 
Tax Return Forms 
Information Can Be Given By 
Many Right On Report of 
Their Taxes Withheld 


Washington (CCNS)—Income 
tax returns for an estimated 30 
million citizens with an income 
than $5,000 will be 
simplicity itself next year, 
cording to experts at the Inter- 
nal Revenue Bureau. 

For such taxpayers, whose in- 


less as 


ac- 


come from sources other than 
wages is less than $100, the 
necessary questions can _ be 


answered right on the withhold- 
ing slip handed them by their 
employers. No computation will 
required. The taxpayer will 
simply turn in the slip and wait 
to get his bill from the revenue 
office. 

For those whose incomes ex- 
ceed $5,000 there will still be the 
traditional type of form to fill 
out, but a much less confusing 
one, the bureau stated. 

The new form will allow a flat 
10 per cent deduction for con- 
tributions, taxes, interest, medi- 
cal expenses and other items 
that previously had to be set 
down in detail. If you want more 
than a 10 per cent deduction 
you'll have to show why in the 
good old fashioned way. 

Changes in the new law in 
respect to allowance for depend- 
ents will work to the advantage 
of the taxpayer with a large 
family. Thus, instead of $1,200 
for a married couple and $350 
for each child, the taxpayer will 
take a straight $500 for each 
dependent and a like amount for 
himself. 


be 


‘A oe me 


treasonable correspondence, pro- 
claimed a blockade of southern 
ports; suspended the privilege of 
the writ of habeas corpus, caused 
the arrest, detention and trial by 
military tribunals of hundreds of 
persons—all without any statu- 
tory authority. 

“No usurpation could have 
been more complete.”5 “From 
Sumter to Appomattox constitu- 
tional issues signified little. In 
that space of time the conduct 
of the federal government was 
not only not constitutional, it 
Was essentially extra-constitu- 
tional; in fact, it was essentially 
unconstitutional.’ Such state- 
ments are typical. They can be 
multiplied indefinitely. 

Lincoln, however, maintained 
that his action throughout the 
war was constitutional, or if not 
so initially, it was made so by 
Congressional ratification. In his 
message to Congress when it 
convened after four months of 
his extraordinary sole action he 
said - 

“These measures whether 

strictly legal or not were enter- 

ed upon under what appeared 

to be a popular demand and a 

public necessity, trusting then, 
now, that Congress would 

ratify them. It is believed that 
nothing has been done beyond 
the constitutional competence 
of Congress.”’!7 
This claimed little more than a 
temporary ad interim power to 
deal with a grave emergency 
pending the meeting of Congress 
when ratification would be essen- 
tial for validity and when ap- 
propriate legislation could be 
passed. Even so, it is plain, from 
the summary given above of the 


= 


as 


extraordinary things he did 
alone, that he presented Con- 
gress with a _ substantial fait 


accompli and left that body with 
no practical alternative but the 
approval which was eventualiy 
given. 

As the war progressed, Lincoln 
asserted more and more the 
power of sole action, regardless 
of Congressional prior authority 
or subsequent ratification: 

“I felt that measures otherwise 

unconstitutional might become 

lawful by becoming indispens- 
able to the preservation of the 

Constitution through the pres- 

ervation of the Nation.”!* 
Finally, he relied on his capacity 
as commander-in-chief rather 
than on his duty “to take care 
that the laws be faithfully exe- 
cuted.” 

“TI conceive I may in an emer- 

gency do things on military 

grounds which cannot consti- 
tutionally be done by Con- 


gress.”"19 
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DIGESTS OF RECENT 
OPINIONS 


and June 14, 1943. The indict- 
(Continued from page 1) ment sets forth the questions 
and the contradictory answers 





CRIMINAL LAW—Quashing of 
an indictment is in the dis- 
cretion of the trial judge and 


such discretion will not be/in 1927. On June 14, 1943 he 
exercised except upon the|testified he had not graduated 
clearest and plainest grounds.|from any law school and that 
—Appeal will not lie from re-|if he had so testified previously 
fusal to quash an indictment.| he was mistaken and it mus 
TRIALS — PRACTICE — It is| have been a mistake 
always the judges right to At the trial no proof was 
comment on the evidence and| offered for the defendant. The 
such comment is not assign-| defense was that the contra- 





able for error so long as the 
ultimate decision on disputed 
facts is plainly left to the jury. 
CRIMINAL LAW FALSE 
SWEARING — From proof of 
two contradictory statements, 
jury can find that maker swore 
falsely and that he did so wil- 
fully. 
Digested from 
Perskie, J., renderéd August 3 
1944. N. J. Supreme Court. State 
Vv. Harris. For plaintiff: William 
A. Wachenfeld, prosecutor 
Pleas; Donal C. Fox 
prosecutor; C. William C 
special assistant utor. For | 
defendant Oliver Randolph; : valid 
Robert Queen, of counsel 
Defendant 
willfully swearing 
was sentenced to 18 
hard labor at the County 
tentiary. Defendant 
on strict writ 
entire recor 
The indict: 
viction were based o1 
4 to R 
indictment alleges 
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while und 
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ments made while testifying in 


a criminal case on Juné‘l, 1943 


On June 1, 1943 defendant testi- 
fied he had graduated from the 
University of Chicago Law School 











of the rulings indicate error “in 


falsely on one or the other of 
the occasions was proven and 
admitted. Proof of the contra- 
dictory statements was prima 
facie evidence of that fact. From 
the proof of the falsity of the 
statement it was also open to 
the jury to find beyond a rea- 
sonable doubt, that it was will- 
full 

As defined the statute, 
“Willfull shall . be understood 
to mean intentional and know- 
’ It was clearly to the 
especially bearing in mind 
substance of the 
dictory statements, to 
fendant had 
villfully sworn falsely 


Will 
Affirmed with 


in 


ine 


4 open 
jury, 
the contra- 
find de- 
intentional] and 


ily 


costs 





JURIES—Peremptory challenge 
may be exercised and juror 
excused, at any time before 
the juror is sworn. 


°| APPEAL — EVIDENCE — Alleged 


in 
of 


errors admission or ex- 
clusion evidence are not 
ground for reversal unless they 


injuriously affected substantial 


rights of the appellant. 

Digested from opinion 
Perskie, J.. rendered August 
1944. N. J. Supreme Court. Carlotz 


Gavin, etc et 
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or was free from error 

is the settled law of this 

to the alleged errors in 
admission or exclusion of evi- 
dence, the court finds, after an 
examination of the whole case 


that there was no error and none 
affecting “substantial 


R. S 


juriously” 

rights” of 

2:27-363 
Judgment affirmed with costs. 


the defendants. 
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Dahl who was employed by the 
Sheriff's Office of Camden Coun- 
ty from September 1928 until his 
death on April 5, 1942. She claims 
a pension 
and 43:10-66 





PENSIONS—Widows of Sheriff's 
employees covered by R. S.| 
43:10-60 are entitled to the 
pensions provided by the stat- 
utes even though the county 
failed to create a pension fund 
or to take deductions from 
salary therefor. 
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GORA rid that only re-¢ ne f he laws pertain-| 
ileges, or ju decis S determine what 
yn of , © reat de ¢ 
ls nN fa € ] the Government on al 
chell 82 ke basis, on € ded ed funds ‘vigorous 
interested ind ind other things | 
—_— dy know were ended be ¢ ished. 
itude of the pe é i their refusal to permit 
4 ssue, altl o he two parties have 
‘ ¢ stands e most | indications of vigorous 
ws seneral feeling seems be that each one should 
d cons most carefu It is largely the demand 
t to hear the opposition to the proposal fully 
Continued on page 4, col. 4) 
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Executive Power 


(Continued from page 1) 


“in an emer- 
the linfitation 
ich is found by implication in 
1ajority opinion of the Court 
1e Prize Cases.'* It was on 
yn that Lincoln relied 


| - 
| The qualification 
|} gency” 
| 


| wl 


suggests 





lin T 


Y 
} 
t 


opini 


for much of his authority for his 
sole action. He drew authority, 
however, from both his Executive 
Power and his power as com- 
nander-in-chief and was not 
Jarticular to specify in which 


vapacity he acted. This same is 


true of many presidential orders 

the present War: the recital 
is that they are by virtue of 
powel! both capacities, or 


under the indefinite phrase 
authority vested in 


> Constitution.” 


me 


f 
ol 


I hichever capacity, or if in 
both, the action may be taken, 
it 1s extraordinary or abnormal 
action, and requires subsequent 





tion, At least, 
check 


so far as 


is concerned 





that c +} f 


a form on which the court can 
act. Admittedly, these checks are 
of varying degrees of potency. 
There will be difficulty and un- 
certainty in applying them. The 
judicial check Trem its very na- 
ture, is comparatively weak and 
postponed in the operation but 
none the less real and vital. “The 
maintenance of any system of 
constitutional restraints at 
best difficult and precarious 
business.’’*- The effectiveness of 
the first two controls lies outside 
judicial check, and depends 
upon a legislature that is able 
and w to call the executive 
authority to account, and upon 
a citizen body that believes that 
constitutionalism really matters 
and that something worth 
fighting for. If, however, consti- 
tutional restraints have nothing 
ctehind them but a fashion of 
eighteenth century political 
thought which have out- 
grown, then grave emer- 


i, 


1S 


a 


the 


ino 


ling 


= 
1U 1S 


we 


any 


gency, and certainly war, can 
furnish an effective way of rid- 


ding us of such anachronisms. 





| tha he formula. Subsequent 
acts o demnity by Congress 
iv ld be ed the presence | 
f emergen ind necessity. | 
While I In never catagorical- | 
lalyzed the basis of his ex- 
diz tio is reason- | 
tl first year | 
! he though 
) f f it ficatior 
t lt I a - 
| ent le He see to } f 
elied mMmullal )Y Die 
tne 1 posse 
comitatus defe ( 
t qaitional limi a iV 
a: 
| 
5 Frede Po] k 1h 
Ex Common I 
é 
I e bette: 
é f Eng- 
I id nurtured i 
f é ‘ hi the 
{ v Lit a ot 
f ree the face | 
r 4 iblic ¢€ emiles 
ng from and 
mm f Irate h the neces- 
t igh an extra- 
rd 1! the Commo 
L ha 2h common] 
1d € put action by 
per n n executive au- 
thority extension of the 
Kin duty to preserve the 
peace, and I all citizens to 
aid in preserving it; and that.| 
apart from statutory indem- 
ities, the ification for acts 
done | behalf is a com-| 
mon-law istification, and is] 
accordi: examinable, after | 
the restoration of peace, in the } 


rAli P a" Sn | 
ee CONES SS meat Itliy leave to him the finding of | 
uld be Tange il private) occentia] facts and the exercise 
elf-defense, even to extremity 
certain cases, were justifi- cee See ) 
able, and the law and the pub- aoe “ 
li peace themselves were] — 


legally defenceless against 


enemies within the jurisdic- 


tion 


Dicey in his Law of the Consti- 
tution limits the justification “to 
urgent and paramount neces- 


This establishes, he says 


real limit” 


| Article IV of the 





}ernment, 





The primary concern of this 
article is with the judicial check 
At the outset there should be 
eliminated that group of cases 
presented to the judiciary where 
the court says, and usually with 

istification, that the i e is so 

ree political that it should be 
left to the political branche ol 
he government. An stance 
Luther Borden 1 h 
question 4 ) n ol ) rival | 
( if Rhode Island} 
‘ tne i il one. The President 
2g under authority from Con- 
f I i recognized he 
eovernme ind f 





t estion ' ¢ € al pe = 
C € had eea 
e ce he President 
dete I ( fi 1 
I en he f rf 
I The ) ye! f 
ri ¢ err’ f ed p~ 
O! p ne content nat 
e% ‘ut r de fay r ( = 
There are » CE in related 
tuations, which should be dif- 
ferentiated here the Preside: 
] authority to use the armed 
forces of the Nation: (1) in exe- 
ting the laws of the United 
States (2) ji protectin: he 
peace or interests of the Natio 
as In re Neagle and In re 
Dek 3) it é ng each 
State against ision and do- 
mestic violence” as prescribed in 


Const 


Itution 


This authority arises as a rea- 
| sonable implication from express 


of the President or 
Acts of Congress wh 


powers 


ich frequent- 


T 


of broad discretion. But the im- 
portant thing is that in these 
situations he uses the armed 
forces in subordination to and 
in aid of the civil authorities and 
not in substitution of them. In 
other words, these ordinarily are 
not situations where martial law 
displaces the normal civil law 
and its agencies. They may, 
however, become such. The line 
of separation is at times difficult 
to trace, especially in the light 
of a dictum in Luther v. Borden 
hat the Dorr insurrection “was 
a state of war,’ making approp- 


riate the rights and usages of 
war. 
Returning to grave emergen- 


cies and war where martial law 
may ne into existence, the 
efficient application of the ju- 
dicial check on possible executive 
or legislative usurpation requires 
at least two things: a recognition 
of the true nature of martial law 
and of the proper scope of “dis- 
cretionary action.” 


come 


martial 
distinguished 


Martial law, or better, 


rule,-" as from 
military law and military gov- 


no more than 
na grave emergency and 


means 
that i 


in war when the usual agencies 
of government are unable to 
function because of force and 
violence beyond their control, 





ich agency as can, shall act for 
he public safety. This agency is 
the armed forces of the nation 
under the Chief Executive an 
he Commander-in-chief of such 
force The scope ature, an 
du n of the action will vary 
ith tl ire of the emer- 
ent Th yartial or complete 
pension of the privilege of 
f rit of habeas corpus is 
JU 1CCce ’ ae 
ed. Marti or rule is 
Continued page 5, col. 3) 
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y on the temp- 
orary suspension of ordinary 
rights.° 

The question at once arises, 


how can the limitations be made 
reasonably effective? The answer 
is, through popular political con- 
trol through Congressional con- 
trol, and through the judicial 
check whenever the issue takes 


fa 
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COMPARATIVE DIVORCE JURISPRUDENCE 
It is not improbable that the iw ve edu 1 ( 
twenty years will inlike the m ) 1 come t } 
some frounding in comparative i rude eh 
is the great public prot ion ad i t 
to be stirred with the opportunity they | t 
juristic vision, judge and levislato \ Ve ( he 
handle the law-ollice demand Wi re M P 
The common law owes much to the ‘ f Ma | 
and vet we seem to have erlooked tl ‘ 
views can at time be iid to ( ODO ] 
Bryce once remarked u thie ! I 
Roman systems of law; and it ntere 
recent prophecy th hese ( r ‘ } 
other 
A study of comparative cle 
student of the common law quite afield from 
into a study of the cde ibilitie f cert 
which now, with much ditference hie \ 
legislators. Our interest \ een drav ) ( R 
divorces tatute Ru vhich hithert ) d ‘ 
quite freely on the mere desire rr bo Y ‘ ee 
ine to check the number of dis ( r\ rea 
and the costs of the wtlo ce re I ) et I} 
of the matter, which we saw in the pap were 
nating. The judge, it wa uid to cle Ke ce ‘ ) 
Does that mean that a prolit id k ) 
his “socialistic conscience ) ‘ ) ( ‘ 
divorcee still to be granted o1 t re de e of OUSE } 
desire v sutliciently deep-seated lt it node Cit 
tarian state, a marriage may be tern ted 
that militaristic Ik. Whethe t the efend: ‘ 
at fault, .e. whether or n 1 defenda 1 ! 
cruelty or desertion really besic the p Unae e Ge 
rule it is not to the iterest of th ha , 
given birth to a number of heal childre ! ild d ded | 
for a younger woman. However, that rule ibjec eX( 
e.g. if the husband has been lvil for a lon 1 f 
his suit is favored in the law, be barred in 1 e b ense | 
of recrimination, For, it is held to be better for the state tl he 
long standing illegitimate relationship be legit ed. In Sweden 
the law of divorce rests upon a radically differs l yt \ 
narriage there is purely contractual, a matter « dividu it 
freedom; and, hence, like any contract, it can be severed b itual 
consent—altter one years separation 
Our personal notions on this subject are most NSE itive 
g quite like those written into the New Jersey law (with some 
modifications as to the matter of recrimination—66 N. J 
36). In our view marriage should be dissoluble only where 
fendant has been guilty of grave tortious conduct or a pro- 
»bstinate desertion. No doubt the early Bolshevik le 
Was aimed covertly at freeing the individual from the church 
—and (in line with anarchic Marxism) the state. Eve more clearly 
exposed is the philosophy of the German legislatio1 
But what is the philosophy of such states as Nevada? In 
pretense they allow a divorce only in case of the fault of the 
defendant or his insanity, Yet since that fault often amounts no 
more than to mental cruelty which seems there to be indistin- 
guishable from incompatibility, the divorce becomes allowable on 
the desire of one party without the guilt of the other party—as 
in Russia. Many other states, professing to be bound by the logic 
of estoppel, concede such a divorce to be unassailable in certain 
respects where the defendant appears—namely where there is 
consent or collusion, as in Sweden 
The most of us would probably not agree with the law of 
Russia and Sweden; still, in contrast to the law obtaining in some 
of the United States, we cannot but admire the lack of false pre- 
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Voi f the B | State Bar Military Bulletin 
. 
. Voice of the bar | nner 
(Continued from page 3) 
es 7 = Ticeiicce that is ie inc ‘ ; +i . rallu avw- hle ¢ 
COMMENT AND CRITICISM | Ciscus ed, that is making radio time equally available h 
INVITED | Unfortunately, so far, some of the newspapers of the S 
efused to permit a fair presentation of the opposition 
: | posed revision. They no doubt feel they are performir 
Gentlemen : 
. ervice in attempting to pa omething in which af 
I wish to thank you most n-| : : : 0 
; | believe so heartily. At ar rate, nobody wants this t , 
‘erely, for your courtesy and} :, ' : SS 
: . | political brawl 
generosity in forwarding the Law or g 
. All those away on military duty will receive copie 
Journal to me so faithfu and ef 
: posed revised constitution, to, as Acting Gove r Ea 
promptly. Of course due to the e ot 7 
: mee ne object of the anti-revisionist 
many change in tation the = ' > : 
' , ~ fe THANK YOL 
opie lave ef AC le e in 1 ° 
se P , , Charles G. Carluccio, now Capt. of Co. C., 2675 Re 
reaching me, Dut wel! onetne . 4 , , , 
—— . ag ake : APO 394, N. ¥ ent a patch the P.BS. t vt 
le most welcome up ir! al - 
ormerly a ned for a short time. Capt. Carluccio of 
In my opinion, your fine poli ee . ‘ . . 
' ; ia many differen ynments that we wonder } he ke ) 
in sending tne . rnali t awWw- , 
. : 4 |} them. He Judge Italy and h had n b 
I Writ al lIembe! 0 tne 
el no art id similar case He f ym tere price 
armed forces deserves the com-|, 1 
| Transport flour and othe mmoditie le n 
mendation of the entire Bar of] : 
dertaker became quite ick l tne f 
the State because the const | : 
nd fe inde it Que Did f r 
ite i Cl tro LINK tne 1 
re interest racket 
chain that bin¢ to our hom . 
- at bind ee Paul R. Gordo C 32 Sta. ¢ Sq. A B 
and a that the tand fo! I | ‘ P , : : i 
ogee | ! i hed I r houlde patcn tne Air F 
i! Nn aaa Pit n rave ied. Whe o re f the 9tl i ~~ ‘ i] 
I have had occasio1 » meet two] , : 
: | e connected f re ) id ) KI no l 
th rime Newark La ers, | oie 
. » vet home We are ( ( ] if c 
nov Service Ove f id o 
| ef ou overhead, the re h t I 
cour I | I ple of tne ‘ 
f nade | hs d end ¢ ID here 
Journal available to then $f . , , 
:, ; : Miriam R. Waxberg, TIS, ACAD Dept. We 
| ieve ne the re did er 
' 5 Ci ent I the Pa ) 
; , . a ne »at Ft. Be She | 
} t ! ) ‘ | yu 
= = hese ie Weap é d f d Re I 
Noo! ¢ n a 
: I . Daniel L. Gold 12132651, AAF B U 3511 
ther ri l i l Ll ‘ é " 
r AAF Te 5 y Lf Ne Have C 
ate « tion Cadet and sent rT i 
wa ~— e field. He reached Y Unive 1 
he Esse & Ba \ » : : 
i ¢ il I ( ] 
d you 
| ; Die a f ad ? A / eT. ‘ r 
\ |] B i ( } J n 
Ra ae. 4 r ‘ ‘ 2 I 
Hi } f ed d 
Lt USNR | 
at iQ) 
, Kind | " f ’ 
i * ‘ I C} ( WK ( Ji O-310876. Lt. C HH Re g 
ype "1 APO 885 NYC, sent e CBI , , 
| Na dor { l = _ ; i 
Cl i-B Indi The He ids I 5 
( etal nate } ¢¥ T 
Ko te Sot a 
Cel omp ed nec f if f ere t Tl 
R f F It | k h k t ttle id Jud yf 
| ecovery 0O enaity in ‘ 
thes i ever. tl n and f illy we hope t 
OPA Rent Ceiling Suit Lt. Chester K. Lig! SCU-1935 AAB (Ar ex 
> Field, Utal Vi d iv} end ’ } f +} ny ] 
Denied By Court he th, was good enoug] d us a patch of t} nl 
: Command although he i ember of the A d 
Los Angele CCNS Purpose] 1ead our bulleti the Law J l. He Trial J 
ft the law of damage ot t ft both Special and Gene Court Marti in addi imb 
npose a pena pu » award] th u i VOrK a ned to e! f which ige 
1 just compe ition for wror f know him uu urge him 1€ 
dont ind for idge in an] too dso 
O.P.A. rental case » award Lt. Maxwe L. Toppe, 2nd Lt. F.D. Depu Fi in 
irge sum for w 1 tena Gowen Field, Bi Idaho, not a memkLer he A U. § 
laimed was a technical ove 1 ho is also receiving a1 Dp} yn blank, se 
‘harge, would be the same as the 2nd Air Force. He has supervision and « t cuit 
the judge had renounced h money that we hope it will not induce him leay Mer 
ath » administe1 istice ac-]| he me a banker ter the r. Again, if 1 kn I as 
rdit o the w and tl é e and urge him to come on in with the rest l 110n 
nee LOCUS IN QUO din: 
That was the gist of a rulin r| Frederick J. Bakker, 32387345, Unit E., Sta. Ni its, 
by Municipal Judge Martin De-| 938, NY, a Pfc. who has recently been sferred a to D 
Vries of Long Beach denying | Intelligence Section, sent us a nice yng letter abo erybody s 
new trial in a rental case in| booklet describing the battle of I 
Which a plaintiff sought $675 for| letter was dated in early Jur S 
alleged rental overcharges t§ the long days when the sun s 
The landlord in the case had it of the 24. Apparently they were then e1 I 
een collecting a charge on a] 120 mi. south of the Arc Circle. all of the s 
refrigerator installed at the re- | have here, but not enjoying the mosquitoes. He also 
quest of an original tenant. The | heard about the opening of the second front. Isn 
new tenant also asked for re-| wonderful! 
frigeration service and the| Edward F. Baumer is now a Major on the Ge Ss 
charge was also made to her. At War Dept. Genl. Staff, G-1, 2 C 914. The Pentag 
OPA direction to return th | He did not tell us how many times to date he h: 
money collected, the landlord| coming back in the Pentagon 
~< . 1 T3171 > s * 
made an offer of $36. which w as | T 4 William B. Brooks, 32068749, c o Prov. Maz , \ 
el ¢ rye : ee a er male ‘ ing t 
refused, and the tenant sued for| San Francisco, sent us amusing regrets on his ina RECO 
the $675, now denied. (Hatha-| cate with the Association at the Annual Meeting edge o 
way & Righter he “can do” next year 
Harold J. Brown is now a Capt. He is curit 
: ~ - afoid . LOW] IS NOW Gg VL elisa Securi ] 
LAW FIRM CHANGE . ea In N 
CHANGE ence Officer. His address is Army Hall, City Colles ° 
. cam Ave., N. Y. In addition “fighting the battle 2 
Homer C. Zink has retired Ay ests : . ; Re 78 
ms oe 4 Lindab Ave.” (as he said) and being a legal assistance offi 
rom e firm of indabury, re : , 
os - , ~.**) cther staff duties, and having charge of the ROTC 
Steelman, Zink & Lafferty by], dae Stee és 
: ~ | he has nothing to do. (Nigh 
reason of his becoming State sicisitad tlie ; 1} 977700e & 
eieiiiiinns an ian pace ranklin W. Kielb, 327773252, is now a Sgt 
ommissioner of Taxation and] y_, } r 
‘ ‘ F _,| 2Omber Command, Peterson Field, N. J. He was 
Finance. The partnership will ate reas ares yoy } . 
2 .| Colorado Springs right into the middle of this terri! ‘" Baltime 
continue under the firm name of he wishes he had brought a pack f th Th - 
7 2 : ishes h é ght ¢ ckage o nat go 
Lindabury, Steelman & Lafferty.| ..- ; : . ™ : e Dail 
The members are H P ee “td aga 
€ embers are arrison P. Tint nie * ewe 
me ; Victor R. King, Lt. (jg) USNR, is under order Siephone } 
Lindabury, Andrew J. Steelman Princ eer " ank T. W 
29 rinceton University to ???. We hope to be able t iain 
and James L. R. Lafferty. Wil- better ee - - 
r spelhae . etter address in the next bulletin. He has gone 
liam Rowe will continued as an 
associate (Continued on page 5, col. 1) 
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State Bar Military Bulletin Executive Power fact.“° It would seem to require] ities,’ and therefore granted an 
no argument to prove that when |injunction restraining the Gov- 
(Continued from page 4) (Continued from page 3) a particular act can be done con- | ernor and certain military offi- 
LLL stitutionally only if specified|cials of the State from enforcing 
able t th iblic in the general understanding of the purposes and| relative with respect to the|conditions exist, the actor can-|military orders restricting the 
f the Stat: @olish nents of the Legal Assistance branch. His articles are|emergency: only to the extent|not establish_his power by his| production of plaintiff’s oil wells. 
tior g and indicate what a big job the Legal Assistance Offi-|necessary to cope wit the |own declaration of the existence|In sustaining this action Chief 
‘forming a re doing exigency does it displace the|of the essential conditions. This] Justice Hughes said for a unani- 
» Meyner, now Lt. Robert B. Meyner, U.S.N.R., Armed Guard|normal law. Admittedly, this| would be lifting himself by his| mous Court: 
ss C.A. Canfield, FPO, New Orleans, La. is happy at last.| concept of martial law would not | own boot-straps, or‘be like estab- “There is a permitted range 
2 to sea! meet with unanimous accept-|lishing an agent’s authority by of honest judgment as to 
sage n B. O'Neill is C.Y., USCGR, USS General Wm. H. Gordon,| 4nce. It is, however, an elastic} his declaration. Any such tech-| measure to be taken in meet- 
. and w ahle > ic ives ; j > violates 2cce > 9 : : : 
Ea -, FPO. NY. His ship is a troop transport and he says that |@nd workable one which gives a/nique violates the essence of a ing force with force, in sup- 
~4 e« ; rialnp - P 70r . ee . . 
1 happen to travel on it, to be sure to let him know. | }asis for a judi at check in sup- | government of law. But the pressing violence and restoring 
-< thet and af Gam etl tine ett tthe oo that | port of constitutional limitations.| denial of the constitutional or . -asures. con- 
ng that many of you will travel with him and that}! order, ... Such measures, con 
15 Re e safe crossing Nor does it interfere with the] validity of such technique does ceived in good faith. in the 
dicds = now Lt. Alfred W. Seiss to the Navy. and broad discretion which properly | not require the refusal to accord face of the emergency and di- 
Ce is now 4 All! ] melss to tne Navy, an IS an " . 2 5 7 
ce ficer of CASU No. 34. FPO. San Francisco. He is on an| P&l0mss to the Executive and|reasonable deference to execu-| rectly related to the quelling of 
w fficer of As NO. 3 7 oan ancisco. P 1s on n és a eee Pee a ‘ a a sheheiaiaed ne db g 
nada taff and is the Executive Officer on an island which is|CO™™ander-in-chief as to the|tive and legislative declarations] the disorder or the prevention 
D advanced base in the South Pacific. He cave the island |e" of using the armed]/of fact, or that they are not of its continuance. fall within 
yes wa tres ¢ have been very ine utiful. ha forces while operating within the] “entitled at least to great re- the discretion of the Executive 
are no - ) ] Nave peen very -auUutIIUl, as " , me = “ a ‘ — sian 
ierful beach of pure white sand. which is protected by reasonable limits of the demands | spect.’”” Even in the Roman Law in the exercise of his authority 
T e} al ae ee eat te slide: iii it hich they use|0! the emergency. The exercise|providing for temporary dic-| to maintain the peace. « 2 
1ey alse reaa ioxnoies whnicn they us ere ; ae on 5 tf eee P ‘ a ' ; 
f ion. Seen aa metus at eeek. tathine ant of such discretion does not pre- tatorship in times of emergency does not follow from the fact 
UL UI 4 1OTI i 1 WOTRKR @alillle all | = ‘ 
ful beacl t] ! ry notwithstanding, all the | Sent a justiciable question. But|the dictator was not permitted that the Executive has this 
P Auld ft < i iif ii A 110 uli @2liGille, aii | . 1 11 | 7 
SX th b d - laoeens | this does not mean that all dis-|to decide himself the question of range of discretion that 
‘ get the job done and get home. | : « : >* : — — 
Air F : dt dd Lt. Frederick | “Tetomary acts are beyond ju-|the existence of the emergency every sort of action the Gov- 
anhof, who can be reached by addre I st. Frederick . aa ‘ . ee, te : 
oo . Paige rs dicial review. There a funda-|nor the time of its continuance. . -mav take ,atter how 
USNR, U.S. Naval Air Facilitie Na 137, FPO San ne aad ditieieke elaine ernor may take, no matter how 
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recited “a publicly notorious and 
almost world-wide fact” and de- 
clared that control was 
necessary, Holmes, J., for the 
majority of the Court said that 
this declaration was “entitled to 


rent 


great respect” but it was “not 
conclusive.’’=% 

Finality of discretion as well 
as finality of fact finding, as 


applied to emergencies and war, 
are but parts of the larger ques- 
tion of judicial review or “juris- 


dictional” or “constitutional” 
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ages from General Hovey for 
false imprisonment after the Su- 
preme Court held that Milligan’s 
imprisonment and trial by a 
military commission, acting on 
President Lincoln’s order, were 
illegal. The same doctrine was 
announced in United States v. 
Lee, 106 U. S. 196, 220, where 
officials, acting under an illegal 
order of the President, were held 
liable for trespass, Justice Miller, 

for the majority saying: 
“No man in this country is so 
high that he is above the law. 
All officers of the govern- 


ment, from the highest to the 
lowest, are creatures of the 
law, and are bound to obey it 

Shall it be said that 
the courts cannot give a 
remedy when the citizen has 
been deprived of his property 


. because the President has 
ordered it...” 


| Earlie Justice Davis in the 
Milligan case said: “The Con- 

titution is a law for rules and 
people, equally in war and in 
peace.’’** No official, whatever his 
rank, is permanently above the 
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case, it was held by the Court to 
be “inapplicable to the case pre- 
sented by the record.” In Hira- 
bayashi v. United States,** deal- 
ing with the curfew and evacua- 
tion orders as affecting citizens 
of Japanese ancestry, the Court 
said, referring to Ex parte Milli- 
gan, the curfew case involves 
“no question of martial law or 
trial by military tribunal.” The 
President and Congress to 
(whom) the Constitution com- 
mits the exercise of war power” 
have acted. “We have no oc- 
casion consider whether the 
President acting alone could 
lawfully have made the curfew 
order.” The validity of the evacu- 
ation order was not decided. 
The facts in the Milligan case 
are typical of the critical situ- 
ations that inevitably arise in 
any war where it becomes neces- 


to 


sary to draw the line between 
civil and military authority in 
order to determine when, where 
and to what extent the latter 
may constitutionally displace the 
former. The difficulty of drawing 


such line becomes especially 


great in modern warfare where 











law, statutory or constitutional. ; 
To say the contrary is to embrace | conceivably the “theater of war 
the doctrine of ‘ official “pre- |Mmay in¢ clude the entire area of 
lrogative.” Executive office. dig-| the country. Milligan, a citizen 
nitv or responsibility. whether}]2nd resident of Indiana, was 
n peace or war. does not perm-| arrested there by military au- 
unently exempt the incumbent thorities in the autumn of 1864 
m judicial inquiry into the| Was tried by a military commis- 
ality or reasonableness his|Ssion, found guilty of disloyal 
nduct. The application of the] Practices and conspiracy to over- 
however. as to throw the government and was 
in scove. is subiect| Sentenced to be hung. Shortly 
nal limitations on| after the close of the war he 
le when the chief] applied to the United States cir- 
secutive and others are acting|cuit court in Indiana for his 
fficially This re enizes an ade- | Teeast indtr writ of habeas 
e scope he doctrine tha orpu the round that he 
f idicia S to be sed | had neve I — 
r decidi: issues that are|bellion, anc and 
es ally political. But it does|trial by < yn 
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door 1 complete examination | 510M 
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Ste Constantin n at conditions; (2) that the 
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é f he f eld constitu-| gress of March, 1863, 2uthoriz- 
military power. It| ing the President to suspend the 
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dismiss it. but heard much argu-| commissions in relation to Civl 
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ls, there is a neces- 


really prevail 
sity to furnish a substitute for 
civil authority, thus over- 
thrown, to preserve the safety 


of the army and society and as 
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no power is left but the mili- 
tary, it is, allowed to govern 
by martial rule until the laws 
can have their free course. As 
necessity creates the rule, so it 


limits its duration .. .” 
Chief Justice Chase, with the 
concurrence of three justices, 


said: 
“When the nation is involved 
in war, and some portions of 
the country are invaded, and 
all are exposed to invasion, it 
is within the power of Con- 
gress to determine in what 
states or districts such great 
and imminent public danger 
exists as justifies the author- 
ization of military tribunals.” 


In other words, Congress had the 
power to authorize military tri- 
cunals in Indiana, but had not 
done so. The majority justices 
said Congress had not done so, 
and could not, constitutionally, 
under the circumstances. 

The mir.ority were also willing 
to recognize similar power in the 
President, “when the action of 
Congress cannot be invited, and 
in the case of justifying or ex- 
cusing peril.” Such a power in 
the President was denied in Ex 
parte Merryman, by Taney, C. J., 
the circuit, early in the Civil 


on 
War 

Re 
stantin, 


aun 


‘turning to Sterling v. Con- 
Chief Justice Hughes for 
animous court said: 

“Appellants’ contentions find 
their anypropriate answer in 
what w said by this Court 
in Ex parte Milligan, 4 Wal. 2, 
124, statement applicable 
to the military authority of 
the State in the case insur- 
rection as to the military au- 
of the Nation in time 
The proposition is this: 
a time of war the com- 
of an armed (if 


as 


a as 
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ol 


thority 
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of war 
That in 
mander 


force 











in his opinion the exigencies 
of the country demand it, and 
of which he is to judge), has 
the power, within the lines of 
his military district, to suspend 
all civil rights and their reme- 
die and subject citizens a 
well as soldiers to the rule of 
his will; and in the exercise 
of his lawful authority cannot 
be restrained, except by hi 
superior officer or the Presi- 
dent of the United States. If 
this position is sound to the 
extent claimed, then when war | 
exists, foreign or domestic, and 
the country subdivided into 
military departments for mere 
convenience, the commander 
oft one of them car if he 
choose within hi imits, 012 
the plea of necessity, with the 
of the Executive, sub 
military force for and 
exclusion of the law 
yuNish all persons, as he 
thinks right and proper, with- 
out fixed or certain rules 
Martial law established on| 
such a basis, destro’ every} 
guarantee of the Constitution, 
and effectually renders ths 
military independent of and 
superior to the civil power... 
Civil liberty and this kind of 
martial law cannot endure to- 
gether; the antagonism is ir- 
reconcilable; and, in the con- 
7 7 ‘ 144 487 1S 


flict, one or the other must 
perish.” 

The court in the Sterling case 
also said of Moyer v. Peabody, 
212 U. S. 78 (1909), where Justice 
Holmes held the Governor of 
Colorado was not liable for dam- 
ages for detaining Peabody in 
custody during a strike in which 
the Governor had declared mar- 
tial law, “The general language 
of the opinion must be taken in 
connection with the point 
actually decided,’ which means 
no more than that under the 
circumstances of that case a 
temporary detention was justi- 
fied. 

The conclusion that one may 
draw from Sterling v. Constan- 
tin, is that in a factual situation 
similar to that in the Milligan 
case, the rigid test of the major- 
ity in that case would yield to 
the more elastic test of the 
minority. The minority view as 
to the President’s sole power 
might also in an extreme case 
be given judicial approval. Like- 
wise, new situations of modern 
warfare may call for the recog- 
nition of new concepts of ap- 
propriateness and necessity, But 
such elasticity and recognition 
do not call for the abandonment 
of the check itself, unless the 
judiciary by an excessive degree 
of deference to execute or legis- 


lative determinations virtually 
eliminates itself from the tri- 
partite scheme of government 


and fails to function in its proper 


sphere. All that lies between 
constitutionalism and autocracy 
are the political, legislative and 
judicial checks. Upon the effi- 


cient and fearless application of 
each depends the essence of con- 
stitutionalism. Executive or Pres- 
idential “prerogative” close 
relative of royal “preroga 
The titution hist of 
England is much concerned with 
the struggles to curb or eliminate 


is a 
tive.’ 


cons ory 





|| AN APPRAISAL— 


royal prerogative. The constitu- 
|tional history of modern demo- 
|eracy, likewise, is much con- 


| cerned with contests to control 
| executive or presidential pre- 
| rogative which appears in vari- 
| ous aspects and ually covered 
| with the mantle of emergency 
and necessity 
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